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EDITORIAL NOTES. 


THE CoMMISSION appointed to rebuild the burnt portion of the 
State House has presented a report to the Legislature giving their 
reasons for having laid the foundations for a larger building, in- 
stead of having ‘‘ caused the burnt portion of the State House to 
be restored in the same external form,’’ as they were directed in 
the act todo. The sum they were authorized to spend on the 
whole restoration was fifty thousand dollars. They have spent 
sixteen thousand on the foundation, and ask for two hundred and 
twenty-five thousand dollars to complete the work. The reason 
they gave was that the money appropriated by the Legislature was 
not sufficient to put up such a building as was needed, and that it 
was apparent that the act had been passed ‘‘ under a misapprehen- 
sion of existing necessities.”” They said that they had consulted 
with the Attorney-General, and had been advised by him that ‘‘in 
view of the discretionary powers conferred on them by the act 
they would be justified in adopting a plan contemplating a proper 
and convenient building, with a sufficient number of fire-proof 
vaults, but that no more of the appropriation could be expended 
until the Legislature took further action.’’ It is not for us to ex- 
press our opinion whether the Legislature or the Commission is 
right in regard to the necessities of the building, but we only cite 
the advice of the Attorney-General as an interesting legal opinion, 
and we should be glad to have it decided whether is is for the Leg- 
islature or the Commission to determine what the necessities are 
and what sort of a building should be erected. 

We wish to see a thoroughly good building put up, with plenty 
of room for the offices of the clerks of the courts as well as the 
offices of the state government, and especially that the building 
shall be fire-proof throughout ; but whatever act is passed by the 
Legislature it should not leave the Commission ‘discretionary 
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powers’’ which will enable them to spend the appropriation on a 
part of the building and apply to the next Legislature for more. 
This may be very well for this once, but is dangerous to have it go 
on indefinitely. 

This action of the Commission seems more significant when it is 
remembered that a bill was drawn last winter by the officers who 
now compose a part of the Commission, which gave authority to 
these officers to rebuild without limit as to the amount spent, and 
that there was a contest in the Legislature over the amount, and 
the sum at first proposed was three hundred and fifty thousand 
dollars, but the limit was finally fixed at fifty thousand. The 
Legislature of last winter were, no doubt, hasty because the end of 
the session was imminent, but whatever plans are adopted, and what- 
ever appropriation is made, the terms and the limits ought to be 
definitely fixed by the Legislature, and not left to a commission, | 
especially when that commission consists of state officers who form a 
sort of permanent government, and can readily apply to the next 
Legislature for a ratification of their acts. 





SomE provision ought to be made by the Legislature this winter 


for making a thorough index of the public laws that have been 
passed since the publication of the Revision. Nearly all the laws 
passed since that time have been general laws, and a supplemen- 
tary revision would have to contain almost the whole body of the 
statutes. This would be hard to make now, and it had better not 
be made until the Legislature has learned how to make compre- 
hensive general laws on the subjects named in the recent amend- 
ments to the constitution. In the meantime it is very hard to find 
out what the laws are. The indexes to the annual statutes are 
disgracefully defective. They have been made by men ignorant of 
the law—often by mere printers’ clerks, and without reference 
to legal analysis, or even to the sub-divisions used in the revision. 
They have been made in many cases in ignorance of the obvious 
meaning of the statutes, and without allusion to the subjects to 
which they plainly relate. For example, a supplement to the 
General Railroad Law, approved the day after that was approved, 
authorizing railroad companies to operate ferries, is not indexed 
under Railroads nor under Ferries, but only under Hormation, 
because the General Railroad Law happens to be entitled ‘‘An act 
to provide for the formation of railroads.’’ This is but one in- 
stance of many found in every volume. Even if the annual vol- 
umes were well indexed it would be very useful to have the laws 
of ten years indexed in a single volume under the general heads 
and sub-divisions contained in the Revision, so that it could be 
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known with ease and certainty what amendments and supplements 
have been adopted. An index of this kind could be made without 
much trouble and expense, and the cost of it would be nothing 
compared with the benefit. The indexes to the statutes published 
in THE New Jersey Law Journat for the last five years would 
be a good basis for this index, for, although they are insuffigent 
for this purpose, they are made on the right principle. 

Whether this general index is made or not the Lecislagiee 
should see to it that the laws of the present session are indexed by 
a competent person, and to this end a statute should be passed di- 
recting that it should be done and paid for, since it can hardly be 
expected that the printer who has the lowest bid for the statutes 
should include the index in his estimates. 





THE DECISION of the Court of Errorsin Unav. Dodd has re- 
lieved the Court of Chancery from the necessity of acting asa 
criminal court, and using its process for contempt to gratify per- 
sonal vengeance. The distinction made by the Court of Errors 
between the process used by the court to enforce its own authority 
or to vindicate its own honor, and the process used by individuals 
to accomplish their own ends, is entirely right. In the latter case 
it is subject to appeal and on the appeal the jurisdiction of the 
court to make the order contemned is open to examination, and 
the failure of the process is only the the failure of a private action 
or prosecution and not a failure of the courts to vindicate their 
own authority. 

The process for contempt is essentially a dangerous one, and 
should only be used in cases of necessity and with the utmost 
caution, and should never be allowed to be considered as a substi- 
tute for the process of the criminal courts where the rights of the 
citizen are surrounded with all the safeguards that have been 
built up by the caution and love of liberty of the English race. 

This decision leaves the status of saving’s bank managers and 
depositors in a very uncertain condition. The court}seem inclined 
to think, although they did not distinctly say, that their relation is 
not that of trustees and beneficiaries. They said it is certainly not 
a public or benevolent trust, and yet they did not say that the re- 
lation was exactly that of debtor and creditor. On the other hand 
they had already decided that the depositors were not ordinary 
creditors of the corporation, for the court has held that a depositor 
cannot set off against his deposit a claim upona bond and mortgage; 
and if the depositor were a mere creditor, he would be entitled to the 
setoff under the act concerning insolvent corporations. This de- | 
cision was in Hannon v. Williams, 7 Stew. 255, and in that very case 
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the court. say that ‘‘a savings bank is a guasi charitable and purely 
benevolent institution.’’ The status therefore of the depositor is 
not yeé clearly defined. 





THE BILL presented in Congress to anthorize a bridge to be built 
across the Arthur Kill, so as to connect Staten Island with New 
Jersey, has called forth a protest in the way of a resolution intro- 
ducéd in the New Jersey Assembly by Mr. Parker, which declares 
a new principle in the law of conditions in deeds. Whether the 
passage of it by the Legislature could have any effect upon the law 
on this subject is a matter of doubt. Some observations upon this 
proposition made by Mr. Frederic Adams in a letter to the Newark 
Sunday Call of January 24, will explain it better than we could do: 


The third idea contained in the resolution is so original that I will quote the language 
in which it was expressed : 

“The natural and original boundary of New Jersey is the Hudson River and New York Bay, in- 
cluding the Sound. with all rights of terminus thereon and navigation therein. Her boundary thereon 
and to the middle thereof was settled by convention between the States, confirmed by act of Congress 
of the United States. Staten Island became the property of New York on the ground that it was not 
the west shore of the Hudson, but an island therein. To convert it by a bridge into main land, and 
thus to impair the navigation of the Sound and its use for terminal purposes, is a breach of the condi- 
tion upon which that boundary was settled.” 

The attention of the American editor of Mr. Chitty’s valuable work on Contracts is earn- 
estly directed to the above passage. It might seem at first sight that the question between 
New York and New Jersey lies in covenant, as lawyers say—an implied covenant, running 
with the water, so to speak, just as we have express covenants, running with the land. 
But the resolution says that it turns on a condition, and perhaps it does. Ifso, why did 
not the author of the resolution go a step farther, invoke the familiar legal doctrine that 
the breach of a condition is ground for forfeiture, and claim that Staten Island was, and of 
right ought to be New Jersey soil, and will revert to her as soon as the bridge is built. 





Now TtuHat the forms of action in the higher courts have been 
simplified and reduced in most cases to actions upon contract and 
actions of tort, a similar change should be made in the justices’ and 
the district courts. It was for the sake of simplicity that the name 
debt was adopted in these courts for all actions upon contract, but 
the name is misleading and tends to give a false impression of the 
meaning of the word debt. The word contract describes more ac- 
curately the subjects of all these actions, and it conforms to the 
new practice of the higher courts. A bill has been introduced in 
the Assembly by Mr. Gourley to provide for this change, and it 
ought to become a law. 





THE DECISION of the Court of Errors in Blatchford v. Conover, 
13 Stew, 205, determines a very important question of practice 
under the Attachment Act. It is held in that case that where a 
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defendant appears to an attachment and a declaration is filed and 
the suit proceeds to judgment, the lien of the judgment is not a 
continuation of the lien of the attachment, but takes effeet only 
from the day the judgment is entered; and that if the plaintiff 
wishes to avail himself of the lien of the attachment, he must have 
an auditor appointed and proceed with the attachment as if no ap- 
pearance had been entered, and must present his judgment as a 
proof of claim before the auditor, and have the land sold by the 
auditor as if no judgment had been signed. This decision is based 
upon the fact that the act does not provide that the lien of the 
judgment shall take effect from the levy of the attachment, so that 
the general rule must prevail that the judgment shall be alien only 
from the time of its actual entry. The reasoning of the court upon 
an analysis of the statute seems to be logical and sound, and it 
might be argued also that if the sale were made under the execu- 
tions, instead of by the auditor, it would be difficult to adjust the 
claims of the various creditors and distribute the proceeds. The 
sale might be made under an execution by one creditor before 
judgments had been obtained by others and while their claims were 
still in dispute. In spite of all this, however, we think the appar- 
ent meaning of the statute is otherwise, and that the general im- 
pression of the bar was that the land could be sold under the 
execution, so as to convey the title from the date of the at- 
tachment. Executions have been issued in attachment cases com- 
manding the sheriff to sell the interest the defendant had in the 
land attached at the date of the attachment, and the interest he 
had in other lands at the time of entering judgment. Lands have 
been sold under such executions, and some confusion of titles will 
be made. We understand the Court of Errors to say that such ex- 
ecutions convey a good title from the date of the judgment (13 
Stew., p. 217.) 

lt is important that the Attachment Act should be thoroughly 
revised and the practice made simple and clear. The old 
practice of calling the defendant and the practice under the 
act of 1869 now stand side by side, but both of them are very 
clumsy. A new act might not only provide in clear language for a 
simple practice, but also declare definitely how the sale should be 
made in case of appearance entered and plea filed. It would be 
well at the same time to apply the process of attachment to cases 
in which a capias can be used. An attachment would be less 
mortifying to the defendant and more satisfactory to the plain- 
tiff than an arrest. 





WE ARE told in the Chancery office that there is some misunder- 
standing of the act of April 17, 1885, relating to master’s fees on 
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adjournments,, The fee of three dollars allowed by the act is often 
ineluded in the statement of the master’s fees endorsed on the 
testimony. This should not be done. The fee cannot be included 
in the’ taxed costs,*but it must be ‘‘ paid by the moving party 
where there shall be no adjournment,”’ and “‘ by the party apply- 
ing for an adjournment in case such adjournment is granted.”’ If it 
were included in the taxed costs it would be paid by the party 
against whom the final decree for costs was made. 


-0<a> 





THE MANGLING OF STATUTES BY AMENDMENTS. 





The Speaker of the House has done well to appoint a committee 
on Bill Revision. There was great need of it. Since the amend- 
ment of the Constitution directing that an act or section of an act 
should not be amended by reference to it merely, but must be re- 
cited at length, the Legislature has adopted the practice, not of 
reciting the section to be amended, but of re-enacting the section as 
amended. It is hard to see how this is in accordance with the Con- 
stitution, though the courts have held that it is; and the effect of it 
is, that it takes the most careful comparison of the old act and 
the new to see where the act has been amended ; and worse than 
that the result has been to make havoc of previous amendments. 
One instance of this is the amendment of the act concerning affi- 
davits. The Revision, March 27, 1874, gave a list of officers who 
might take affidavits. The act of March 31, 1875, declared that 
commissioners of deeds should be added to this list. This was 
simple and clear; but in 1880, somebody wished to add city clerk 
to the list, and instead of saying so he drew an act which declared 
that, the act of 1874 should ‘‘read as follows:’’ and then quoted 
the act of 1874, inserting the words ‘‘city clerk of any city,’’ and 
wholly overlooked the fact that the first act had been already 
amended by the insertion of commissioners of deeds. This amend- 
ment was adopted, and by this latest, declaration of the Legislature 
the original act reads so as to exclude the commissioners and 
include the city clerks, and it is still unsettled whether the author- 
ity of the commissioners is withdrawn by implication or not. (See 
8N. J. L. J. 290.) Another instance is the act of last winter, 
which has been supposed to give the Baltimore and Ohio Railroad 
Company power to build a railroad through New Jersey, (P. L. 
1885, p. 109,) and this contains a still more glaring illustration of 
the need for a committee on Bill Revision. 

Section 36 of the General Railroad Law of 1873, closed with a 
proviso that no railroad under that act should cross another rail- 
road at a less angle than forty-five degrees. An amendment 
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approved March 6, 1877, P. L. 98, declared that this proviso should 
be amended so as to read as follows: ‘‘ And provided further that 
no railroad under this act shall cross another railroad at a less 
angle than forty degrees, provided however that this’ supplement 
shall only apply to railroads already built and in operation, and 
which shall desire to change a crossing now existing.’’ The purpose 
of this amendment was to permit some existing railroad to make a 
crossing at twenty degrees and leave the old rule for future rail- 
roads, but this could have been done better by a supplement than 
by anamendment. It is a pity to have changed the original act in 
such a manner, that it contains a proviso that a future supplement 
should only apply to railroads now existing. 

In 1881 it was desired to amend this section in another place so 
that the consent of the Riparian Commissioners to crossing lands 
under tide water, should not apply to the Hudson River Tunnel, 
and the whole section as amended in 1877 was re-enacted after 
inserting in the clause requiring the consent of the commissioners 
the words ‘‘ unless such lands are at least twenty-five feet under 
the bed of the water,” and the proviso that this supplement should 
apply only to railroads now existing and desiring to change their 
crossing was retained.although the words ‘‘ now existing’’ referred 
of course to 1877, and not to 1881. (P. L. 1881, 248.) 

Again in 1885 some new railroad desiring to make a crossing at 
twenty degrees, an amendment was introduced to meet this pur- 
pose. The simplest way to do this would have been to declare that 
this proviso should be stricken out of the act as amended in 1881, 
but instead of this an act was drawn providing that section 36 of this 
act of 1873, as amended in 1877, should be amended so as to read 
as follows: and then followed the words of the section as amended 
in 1877, including the obnoxious proviso and after that came the 
words ‘‘ be and the same is hereby amended so that the last proviso 
herein shall read as follows: ‘ provided that no railroad under this 
act shall cross another railroad at a less-angle than twenty degrees.’ ’” 
So that now the original section contains the words ‘‘be and the 
same is hereby amended,” and contains also the very clause that it 
was intended to strike out, while it does not contain the words that 
were inserted in 1881, and no reference is made to the amendment 
of 1881, so that that stands apparently unrepealed. What the 
effect of it all is it is hard to tell, but it is v@ry certain that it has 
no effect upon the power of Baltimore and Ohio or any other rail- 
road company to build a road under the general railroad law. Such 
a mangling of the general railroad law is disgraceful, and it is 
sincerely to be hoped that the new committee on Bill Revision will 
prevent this and every other law from being mangled in the future. 
The best way, however, to avoid such mistakes is to give up the 
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pernicious practice of amending laws by re enacting the whole 
section to be amended. Let the bills follow the amendment to the 
Constitution, (since that cannot be repealed,) and recite the section 
to be amended, and then say in a few words what is to be struck 
out and what is to be added, or if that cannot be done, let the 
change in the law be made by way of supplement; or if the 
section as amended must be written out, then let the Legislature 
be careful to be acquainted with all the amendments that have 
been already made so that it may be made clear whether they have 
been repealed or not. Ep. 





THE UNITED STATES TRUST COMPANY, ». NEW YORK, WEST SHORE & BUFFALO 
RAILROAD COMPANY. 


(United States Circuit Court, District of New Jersey. Filed Dec. 19, 1885.) 


Railroad Mortgage—Recciver — Claim receivers directed them to pay all claims for 
Sor Equipment and Supplies. equipment and supplies contracted within 
Receivers having been appointed for a three months. The income from the opera- 
railroad on foreclosure of a mortgage which tion of the road by the receivers had not 
provided forthe appointment of areceiver been enough to pay current expenses. 
of the road and its earnings, income and Held: That the claim was not an equitable 


profits, the petitioner put in a claim for 
$1,705.68 for clocks furnished to the road 
more than three months before the receivers 


lien upon the corpus of the estate and could 
not be ordered to be paid before the mort- 


gages. 


were appointed. The order appointing the 

On petition of Howard Watch and Clock Company. 

By Nrxon, D. J.: The petitioner in this case has a claim against 
the defendant corporation, amounting to $1,705.68 for clocks fur- 
nished to the Company from October 1, 1883, to January 9, 1884, 
and prays the court to make an order, that the said claim shall be 
decreed to be an equitable lien upon the revenues and property of 
said Company, prior to the complainant’s mortgage and all other 
liens, and shall be paid as soon as practicable out of the revenues 
of the said Railway Company, as the same may be received, or out 
of the mortgaged property of.the corporation, when sold on decree 
of foreclosure. 

As was remarked by Judge Brown of the Supreme Court of New 
York, in his opinion filed October 23, 1885: ‘‘It is a fact well 
known to every one connected with the litigation that the income 
from the operation of the railroad by the receivers has not been 
sufficient to pay the operating expenses.’’ It hence results that 
this is practically an application to the court, to order the payment 
of the claim from the corpus of the property, and the simple ques- 
tion to be determined is, to what extent should the court impair 
and diminish the fund pledged to the bondholders in the mort- 
gage, in order to satisfy the current debts, contracted in operating 
the road, by the receivers, or before their appointment. 
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It is a question new in some of its aspects, and somewhat un- 
settled and requires grave consideration. 

It appears in the case that the New York, West Shore & Buffalo 
Railway Company, the defendant corporation, by virtue of the 
authority and power vested in it by its charter of incorporation, 
on the 5th of August, 1881, executed and delivered to the United 
States Trust Company of New York, a mortgage upon all its 
property, then held or afterwards to be acquired, to secure to the 
bondholders the payment of fifty millions of dollars, represented 
by bonds issued and to be issued to pay its subsisting indebted- 
ness, and to aid in the construction of a railroad from Weehawken, 
New Jersey, to Buffalo, in the State of New York. It is a fact 
worthy of notice in this connection that in the tenth paragraph of 
said mortgage, the corporation agreed with the persons holding 
said bonds, that, ‘‘ upon filing of a bill in equity, or other com- 
mencement of judicial proceedings to enforce the right of the 
trustee and of the bondholders * * * , the said trustee shall 
be entitled to the appointment by any court of competent jurisdic- 
tion, of a receiver or receivers of the property hereby mortgaged 
and of the earnings, income, rents, issues and profits thereof pend- 
ing such proceedings, with such powers as the court making such 
appointment shall confer.”’ 

The railway company first defaulted in the payment of the in- 
terest due upon the bonds, on January 1, 1884, and continued in 
default until January 6, 1885, when the trustee, exercising the option 
conferred by the fifth section of the mortgage, duly elected that 
the entire principal sum secured thereby should become due imme- 
diately. On the 9th of June, 1884, the trustee for the bondholders 
had filed a bill in this court for the foreclosure of the mortgage 
and under its provisions had applied to the court for the appoint- 
ment of receivers. An order was made of that date, following the 
Supreme Court of New York, appointing Horace Russell and Theo- 
dore Houston, who at once entered upon the discharge of their 
duties as receivers, and have since continued to discharge the same 
under the direction of this court. A provision was inserted in the 
order for their appointment, to the effect that ‘‘ the receivers as 
speedily as the same can be done without prejudice to the property 
in their hands, may pay all the debts and balances due to the 
laborers and other persons heretofore employed by the said defend- 
ant for labor and services done or due for necessary supplies fur- 
nished in the operation of the said defendant’s railway or in main- 
taining or keeping the same in repair since the first day of March, 
1884.”’ 

This is, substantially, an application to the court to enforce an 
equitable lien against the corpws of the railway property, to secure 
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the payment for necessary supplies furnished to the corporation 
more than three months before the appointment of the receivers. 
When the debt was contracted, the mortgage was subsisting and 
outstanding; the company was operating the roa1, and the creditor 
had only the relation of a general creditor. There was no lien 
upon any thing to secure it. Does it legally result from the mere 
fact of the appointment of receivers to preserve the property pen- 
dente lite, that the character of the debt has changed from an un- 
secured to a secured claim ? 

It is sometimés said that when a bill is filed to foreclose a railway 
mortgage, and an application is made for receivers to take charge 
of the mortgaged property, the bondholders in making such 
request are asking a favor of the court, and the court in granting 
it may impose such terms for the payment of existing debts as it 
deems equitable and just. The reason for the remark is that the 
receipts from running the road is a fund, primarily to be applied 
to the payment of the necessary operating and managing expenses, 
and when these receipts come into the hands of a receiver the court 
should take care that they are thus applied, before the bondholders 
should derive any benefit therefrom. But in the present case the 
appointment of receivers was not a favor granted to the bond- 
holders, but was a right which had been expressly reserved them 
in the mortgage, the contract between the parties. It wasa matter 
of discussion when the appointment was made, as to how far the 
receivers should be allowed from the income of the road, or from 
moneys received from the sale of their certificates, to pay antece- 
dent debts, and the court, in order of appointment, gave to them 
the discretion of going back to the first of March preceding about 
three months, and the present claim was not paid by them, because 
the debt was contracted before that date. 

If any income from the road had been left in the hands of the 
receivers after paying current running expenses, there would be no 
difficulty about the case. Under the authority of Fosdick v. Schall, 
99 U. 8. 235, and Burnham vs. Bower, 11 U. 8S. 776, I should not 
hesitate to order the payment of the claim out of such income. It 
would be only equitable to require the receivers to do what the 
Company would have been expected and ordered to do, if it had 
retained the possession of the property, to wit: to use the current 
receipts for the payment of current debts. But the receivers have 
no net income for any purpose; their running expenses have greatly 
exceeded their current receipts. The court, with much reluctance, 
authorized the payment of the deficiency from funds obtained 
from the sale of the receivers’ certificates. It assented to this 
because the great body of bondholders represented that their ulti- 
mate interests required that the road should be kept in operation 
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even if the expenses and losses should become a charge upon the 
corpus of the property, and should be treated as a lien superior 
to their mortgage. | 

The fact that the receivers had no net income, after the payment 
of the necessary operating and managing expenses, proper equip- 
ments and useful improvements, is decisive of this case. Iam sorry 
that there are no funds for the payment of the honest and undis- 
puted debt of the petitioner. He trusted the corporation and the 
corporation is insolvent. But I cannot allow my sympathy for the 
creditor, to lead me to the injustice of taking property or the pro- 
ceeds of the sale of property, previously pledged for the payment 
of the debts of other people, to reimburse him. 

The note of warning sounded by the Chief Justice, speaking for 
the whole Supreme Court, in Burnham v. Bower, 111 U. 8. 776, is 
quite suggestive in this connection. ‘‘ We do not hold,”’ he says, 
‘“‘any more than we did in Fosdick v. Schall, or Huidekoper v. 
Locomotive Works, 99 U. S. 260, that the income of a railroad in 
the hands of a receiver for the benefit of mortgage creditors who 
have a lien upon it under their mortgage, can be taken away from 
them and used to pay the general creditors of the road. All we 
then decided and all we now decide is that if current earnings are 
used for the benefit of mortgage creditors before current expenses 
are paid, the mortgage security is chargeable in equity with the 
restoration of the fund, which has been thus improperly applied 
to their use.”’ 

There has been no such use or application in this case, and the 
claims of the petitioner can only be paid from any surplus that 
may remain after the full satisfaction of the debts of the mortgage 
creditors. 

The claims being of the same nature and involving the same 
principle, a like order must be entered in the following cases : 

1. Petition of The New York Economic Printing Company. 

. Petition of The Cleveland City Forge and Iron Company. 
. Petition of Maher & Brayton. 

. Petition of American Bank Note Company. 

. Petition of Allen W. Swift. 

. Petition of Ross and Sanford. 


RAILWAY REGISTER MFG. COMPANY, ». NORTH HUDSON COUNTY RAILROAD 
Co., ET AL. 


(Circuit Court of the U. S., District of N. J. Filed Jan. 13, 1886.) 


Re-argument.—/Patent for a Combina- and duly submitted by the counsel has been 
tion.—The grounds on which courtsordinarily overlooked by the court; and 2, that the 
listen to an application for a re-argument are: decision is in conflict with an express statute 
1, That any question decisive of the-case or with a controlling decision, either over- 
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looked by the court or to which attention has Combinations are patentable not only 
not been drawn through the neglect or inad- when a new and useful result is produced by 
vertence of counsel. their joint action; but also where an old re- 

None of these grounds exist in this case. sult is produced in a cheaper or more advan- 
Re-argument denied. tageous manner. 

On application for re-argument. 

By Nrxon, J.: This is an application for the re-argument of the 
above case, upon the same testimony and under the same circum- 
stances under which it has been before argued and decided. The 
only ground set forth in the petition for the court to open the case 
and grant the motion is that the defence that ‘‘ the devices claimed 
in the complainant’s patent did not constitute a patentable inven- 
tion,’’ was not fully presented on the final hearing. 

The application for a re-argument, it is true, is addressed to the 
discretion of the court. The exercise of such discretion, however, 
is not wilful, but is governed and determined by certain well- 
established principles. 

In Atlantic Powder Company v. The California Company, 5 Fed. 
Rep. 187, Mr. Justice Field tersely says, that a re-argument is 
never granied to allow a rehash of old arguments, and the proper 
remedy for errors of the court on points argued in the first hearing 
is to be songht by appeal when the decree is one which can be re- 
viewed by an appellate tribunal. The present case is one of such 
character. 

The grounds on which courts ordinarily listen to such applica- 
tions are stated by the Court of Appeals of New York in Marine 
National Bank v. City National Bank, 59 N. Y. 73. They are 1, 
upon all allegations that any question decisive of the case and 
duly submitted by counsel has been overlooked by the court, or 2, 
that the decision is in conflict with an express statute, or witha 
controlling decision, either overlooked by the court or to which the 
attention was not drawn, through the neglect or inadvertence of 

-counsel., 

Neither of these reasons is shown or alleged to have existed. 
The counsel for the defendants simply state that one of their de- 
fences was not fully presented. If not, why not? No limitation 
or constraint was imposed in the argument. It happens that the 
very ablest counsel are often dissatisfied with their presentation of 
the most important causes, but that has never been regarded as a 
satisfactory reason for the court to allow them another opper- 
tunity. 

The solicitors of the defendants, who unite in an affidavit to 
secure the rehearing, say that ‘‘it can be readily shown, on a re- 
argument, that in view of the state of the art all the elements of 
the alleged combinations of the three claims in suit are old, and 
that there was no new.result obtained by their alleged combination; 
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but that the same advantage alleged by complainant to be brought 
about by their combination were old and well known in Fare- 
Registers.’’ 

This does not quite meet the case. The latest decision of the 
Supreme Court on this subject, which has come under my observa- 
tion, was made in Stephenson v. The Railway Company (114 U. 8. 
149). In the opinion which I filed in this case, (24 Fed. Rep. 798,) 
I quoted what the Supreme Court there said was the rule in regard 
to combination claims where the elements were old, to wit: that 
such combinations were patentable, where a new and useful result 
is produced by their joint action, or an old result in a cheaper or 
otherwise more advantageous manner. 

The counsel for the defendants were probably misled by the 
hasty and meagre comments which I made upon the quotation and 
inferred that I meant to assert that only a new and useful result 
would sustain such a patent. The opinion further states, and I 
ought to have added, that an old result may be sufficient when it 
is produced by the combination in a cheaper or otherwise more 
advantageous manner. 

I think the complainant’s mechanism does this, and hence a re- 
argument on the question of novelty would subserve no useful 
purpose. 


The application is therefore denied. 





SAMUEL A. FOSTER v. THE FISHING YACHT “ WAVELET.” 
(United States District Court, District of N. J. Filed Oct. 31, 1885.) 


Admiralty— 7axation of costs—Clerk's fees—Marshal’s fees and disbursements—Proctor’s 
disbursements—Reference to Clerk as Commissioner—Commissioner’s 
fees and per diems and folios. 


Messrs. Hyland & Zabriskie for libellant. 

Mr. George H. Pettit for respondent. 

Nrxon, J.: This is an appeal from the taxation of costs by the 
clerk. It appears in the case that the clerk gave notice to the 
parties that the costs would be taxed on August 28, 1885. No one 
appeared on that day in behalf of the proctors for the libellant. 
The proctor of the respondent was represented by a lad, who stated 
that he was his office clerk. 

The clerk of the court proceeded to tax the costs which had 
accrued in the case, and filed a copy of the same. To this numer- 
ous exceptions have been taken. Notice was given to the parties 
of the day which the court had designated to hear argument on 
the exceptions. No one appeared on that day, but the proctor of 
the respondent sent a brief. I must therefore examine the case 
with the light thrown upon it by the papers filed and the brief 
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submitted. The first exception is to the fees of the clerk, alleging 
(1) that the items are not specified. (2) That the amount charged is 
in excess of what the law allows. Both exceptions are overruled. 
The items are specified in detail, and the respective sums seem to 
be in accordance with the allowance of the statute. The second 
exception is to the marshal’s fees. They are objected to on the 
ground, (1) that the items should be set out in detail, and (2) that 
no fees accrued to the marshal, and (3) that no expense was incurred 
for the care of the vessel. 

The writ came to the hands of the marshal on Saturday, Septem- 
ber 20, 1884, with the information that the boat was then lying on 
the New Jersey coast, at or near Port Monmouth, in the county of 
Monmouth. Not being able to serve the monition himself, he gave 
it to a special deputy, with written authority to make the service. 
He took the most expeditious route to find her, and on reaching 
the place near which the vessel was moored, he received informa- 
tion that she had been bonded. He has charged nothing for serv- 
ing the monition, or for the care of the boat, or for mileage on the 
trip to find her. His bill is for the actual expenses incurred in 
travelling to make the service of the monition. He has set forth 
every item, verified by the affirmation of the marshal and special 
deputy. The charge is in accordance with the provisions of the 
Fee Bill, authorizing the marshal, at his option, to make such 
charge in lieu of mileage. 

The third exception relates to disbursements by the libellant or 
his proctors. The grounds alleged are (1) that they were not tax- 
able disbursements. (2) That no sufficient affidavit was filed prov- 
ing they were made or actually incurred, and (3) that no witness 
fees were paid. This exception is not sustained by the facts which 
appear. One of the proctors and the libellant himself swear to 
the disbursements, and they appear to have been made and were 
taxable. The commissioner’s fees are objected to on various 
grounds. (1) Because the reference was made to the clerk of the 
court as commissioner without any determination by the judge that 
special reasons existed for such appointment. (2) That some of 
the depositions were not actually written by the commissioner’s own 
hand, but by a notary for him, and hence that the commissioner 
was not entitled to charge for the same. (3) That he claimed for 
more days than he was actually in attendance for taking testimony. 

The 44th rule in admiralty authorizes the court, whenever it 
deems it necessary or expedient, to send the admiralty causes to a 
commissioner to take the testimony, and this has been the rule in 
this court for more than a quarter of acentury. The number of 
cases always pending renders such a course necessary, in order to 
keep the court from falling into arrears in the disposition of this 
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branch of business. I am not disposed to recognize the right of 
any proctor, of short or long standing, to question the authority 
of the court for exercising its discretion in such matters. No 
special reasons were assigned for the appointment of the clerk as 
commissioner to take the evidence, because the reference does not 
fall within the act of Congress, quoted by the proctor for the 
respondent, in his brief. I have always understood that act to 
relate to the appointment of the clerk as a receiver or master. 
These are different officers and have quite different duties to per- 
form. With regard to the circumstance that some of the deposi- 
tions were in fact written by another person than the commissioner, 
I understand that was done for the convenience and with the assent 
of the parties. No charge is made by any other individual for the 
service. The work was done and the commissioner is entitled to 
the lawful fees therefor. 

I have looked through the testithony to ascertain whether the 
allegation is true that the commissioner charged for a greater num- 
ber of days than he actually attended. The record does not dis- 
close, as it should, the times when and the places where the com- 
missioner was in attendance. When an appointment is made and 
the commissioner attends, he is entitled to charge $3, whether the 
parties come or not. If one side comes and the failure to go on 
arises from the absence of the other, the charge should be made 
against and paid by the defaulting parties. If neither attend, then 
it should be charged against the losing party, where the court 
orders the costs to be paid to the successful party. The clerk is 
directed to ascertain the number of days that he actually attended 
on the reference as commissioner, to verify the same by oath and 
retax the costs accordingly. With regard to the allegation that 
the number of folios in the testimony taken has been overestimated 
the clerk of the respondent’s proctor has filed an affidavit, setting 
forth that he diligently counted over the words, and that they 
aggregated 120 folios. There are 76 pages of the testimony and 
the commissioner has estimated the same at the rate of two folios 
per page, which would seem to be a reasonable estimate. But this 
is a question of numeration and not of law, and the clerk will 
ascertain whether more folios have been charged for than were 
actually written ; and if an error in count has been committed, he 
will retax for the correct number at the rate of 20 cents per folio. 





THE UNITED STATES v. WILLIAM H. SIZER. 
(United States District Court, District of New Jersey, Nov. 5, 1885.) 
The U. S. Mails.— Using the Same to Defraud. 


On criminal information for using the mails to defraud, in viola- 
tion of section 5480, revised statutes. 












































RP 0 et ger game 







9 Fan le 






awe 










48 THE NEW JERSEY LAW JOURNAL. 


_ It was proved in the case and admitted by the defendant that the 
following advertisement was inserted by him in the New York 
World, that numerous letters, many of them enclosing ten cents, 
were received by him through the mails in response to the adver- 


tisement: 

**HeLp WANTED—You can earn from 10 cents to 50 cents an hour quietly at home, day- 
time or evening; no picture painting, peddling or humbug; send 10 cents for 15 samples 
and full instructions that will do to start work with at once, without further expense. Ad- 


dress Rice Manufacturing Company, Hoboken, N. J.” 
And that in reply the defendant sent nothing but some printed 


circulars, one containing a number of recipes for making various 
articles and the other a recommendation and descriptive catalogue 
of a book called the Silent Assistant, said to contain valuable trade 
secrets and recipes for manufacturing many salable articles. There 


- was no such company as the Rice Manufacturing Company. 


Mr. A. Q. Keasbey and Mr. Geo. M. Keasbey for the prosecu- 
tion. 

Mr.Wm. D. Daly for defendant. 

JupDGE Nixon, charging jury, said: The old way of making a 
living by honest labor does not seem to be travelled much nowa- 
days, and the world is full of people who are constantly devising 
schemes to get a living without systematic work. There are too 
many opportunities of observing the means employed for conduct- 
ing such methods of business instead of carrying it on in the old- 
fashioned way by honest and persistent labor. 

I shall express no opinion in this case as to whether the means 
devised by this defendant were fraudulent or not. That will be 
left for the jury to determine. 

The defendant is charged on a criminal information with a viola- 
tion of section 5480 of the Revised Statutes. 

That section is as follows: ‘‘ If any person having devised or in- 
tending to devise any scheme or artifice to defraud, to be effected 
by either opening or intending to open correspondence or com- 
munication with any other person, whether resident within 
or ontside of the United States, by means of the post-office 
establishment of the United States, or by inciting such other 
person to open communication with the person so devising 
or intending, shall, in and for executing such scheme or 
artifice, or attempting so to do, place any letter or packet 
in any post office of the United States, or take or receive 
any therefrom, such person, so misusing the post-office establish- 
ment, shall be punishable by a fine of not more than five hundred 
dollars, and by imprisonment for not more than eighteen months, 
or by both such punishments. The indictment, information or 
complaint may severally charge offenses to the number of three 
when committed within the same six calendar months; but the 
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court thereupon shall give a single sentence, and shall proportion 
the punishment especially to the degree in which the abuse of the 
post-office establishment enters as an instrument into such fraudu- 
lent scheme and device.”’ 

To procure a conviction under this section the Government must. 
satisfy you that the scheme or artifice devised and the methods. 
employed by the defendant were intended to defraud persons who 
might be induced to open communication with him and avail them- 
selves of his proposals. 

The scheme was certainly one in effecting which the post-office 
was intended to be used. Responses by mail were invited and 
responses came, and the post-office therefore was used. 

The question then is whether the scheme or artifice which che 
defendant devised for the purpose of obtaining money was a fraud- 
ulent one or not. This is not a question of law but of fact, and it 
is for the jury to consider whether the scheme or artifice or device 
which the defendant inaugurated and carried on through the post- 
office was fraudulent or not. 

This is a different question from whether the defendant is guilty 
of defrauding any one. He is not charged with this. He ischarged 
with using the mail to carry out a scheme to defraud somebody. 

The post: office is designed for social, family and business uses 
and this statute is intended to hinder that great department from 
being used for the purpose of carrying out any scheme to defraud. 

What did the defendant do? He put notices in two newspapers 
widely circulated, asking persons to send ten cents for instructions 
how to make ten to fifty cents an hour quietly at home without 
peddling, and offering to send fifteen samples and full instructions 
to begin work with at once. In return for the ten cents received 
in response to this notice he would send two printed pieces of 
paper, one containing sixteen recipes for making various medicines 
and other articles, and the other the circular which is in evidence. 
This was the scheme. The defendant says it was honest. There 
is evidence that he sent sixteen recipes copied from some book. 
He claims that they were worth the ten cents, and that they were 
samples of those contained in the book which, he further stated, 
would be sent on receipt of one dollar. It was proved that there 
was no such company as the Rice Manufacturing Company in 
existence, and that the defendant was the only party interested. 
There is nothing said about sending recipes in the advertisement. 
It is true that there is no evidence that the recipes sent were 
either good or bad. The jury must be the judge whether the 
scheme was a scheme to defraud, and further whether in view of 
the statements contained in the circular it was also a scheme to 
defraud somebody bye and bye. If they think it was a scheme to 
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defraud somebody they must convict the defendant, for the post: 
office was used to carry it out. If they have any reasonable doubt 
they must acquit. In construing the word ‘‘samples,”’ if they aré 
satisfied that there is more than one interpretation of it, they must 


accept that interpretation that is most in defendant’s favor.”’ 





MICHAEL McCARTHY, ET AL. v. THE BRIG SARAH E. KENNEDY. 
(U. S. District Court, District of New Jersey. Opinion filed Nov. 7, 1885.) , 


Jurisdiction of United States District 
Couris—Boundaries of Federal Districts’ 
Line between New York und New Jersey 
The jurisdiction of the District Courts of 
the United States is coextensive with the 
boundaries of the several states or parts of 
states out of which they are formed. 

The limits of the jurisdiction of the Dis- 
trict Courts vary from time to time as the 


boundaries of the states are changed with 
the assent of Congress.. But no arrange- 
ments between the states as to police or 
quarantine can affect the admiralty jurisdic- 
tion of the Federal Courts. The admiralty 
jurisdiction of New Jersey extends to the 
middle of the Hudson river and to the 
middle of the waters between New Jersey 
and Staten Island. 


On Libel. Motion to dismiss, etc. 

Mr. Griffin for libellants. 

Messrs.Owen & Gray for respondents. 

By Nrxon, J.: This case comes before the court on a question of 
jurisdiction. A number of libels for seamen’s wages having been 
filed against the brig Sarah E. Kennedy, a monition was issued 
and placed in the hands of the marshal, who boarded the vessel 
while she was lying at anchor and afloat on the Hudson river, 
between Jersey City and Manhattan Island, several hundred feet 
east of the Morris street pier of Jersey City, and on the westerly 
side of the middle of said river. The respondents claim that the 
place of said seizure was outside of the admiralty jurisdiction of 
this court, and that the libels should be dismissed for want of 
jurisdiction. 

Since the adoption of the federal constitution it seems to have 
been the policy of Congress to make the jurisdiction of the District 
Courts of the United States co-extensive with the limits and bound- 
aries of the states. Thus, the second section of the judiciary act 
of 1789 constituted the State of New Jersey one federal district, 
and the State of New York another, and although the latter state, 
in consequence of its extent and large growth in population, has 
since been sub-divided into three districts—the northern, southern 
and eastern—the jurisdiction of each is expressly limited to desig- 
nated counties of that state and the waters thereof. See §§ 531, 541, 
542, of the Rev. Stat. U. 8. No authority is found in any act of 
Congress for the courts of the district in one state to exercise juris- 
diction over the territory of another. 

Before the Revolution, and running far back into the colonial 
times, there had been a dispute between New York and New Jersey 
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as to the true boundary line of the respective states, The territory 
of both states was originally embraced within the patent or grant 
of March 12, 1664, from Charles II, to his brother, the Duke of 
York. On the 24th of June following the latter conveyed to Lord 
Berkeley and Sir George Carteret the land which now constitutes 
the State of New Jersey ; being described in said conveyance as 
‘all that tract of land adjacent to New England, and lying and 
being to the westward of Long Island and Manhattan Island, and 
bounded on the east part by the main sea and part by Hudson’s 
river, and hath on the west Delaware bay or river, and extendeth 
southward to the main ocean as far as Cape May, at the mouth of 
Delaware bay, and to the northward as far as the northermost 
branch of the said bay or river of Delaware, which is in 41 degrees 
40 minutes of latitude and crosseth over thence in a straight line 
to Hudson’s river in 41 degrees of latitude.”’ 

From that time onward the people of the State of New Jersey 
has claimed that it was entitled to the exclusive jurisdiction and 
property of and over the waters of Hudson river and the Bay of 
New York to the middle of the river and to the channel of the bay, 
from the 41st degree north latitude to the said bay. The people of 
New York, on the other hand, asserted the right of the state to 
jurisdiction and property over the said river and bay to the low- 
water mark on the western shore. 

It is not necessary here to express an opinion which was the 
better claim, inasmuch as commissioners appointed by the respect- 
ive states to determine and settle the proper boundary line, came 
to an agreement or compact on the 16th of September 1883, which 
was confirmed by the Legislature of the two states and was assented 
to by the Congress of the United States by an act approved June 
28, 1834, 4 U. S. Stat. 708. That agreement, in its first article, fixed 
the boundary line between the two states ‘‘from a point in the 
middle of Hudson river, opposite the point on the western shore 
in the 41st degree of north latitude to the main sea at the middle of 
the river, of the bay of New York, of the waters between Staten 
Island and New Jersey, and of Raritan bay to the main sea.”’ 

The territory of the State of New Jersey has always constituted 
this judicial district. Where a dispute exists between neighboring 
states, respecting the true boundary line, it would seem a reason- 
able conclusion that when such line is fixed by commissioners of 
the states with the assent of Congress, the jurisdiction of the 
national courts should follow and extend to the limits of the 
boundary thus agreed to and established. Whatever may be the 
arrangements between the states, as to police regulations and 
quarantine laws, they cannot be construed into a surrender of the 
admiralty jurisdiction of the courts of the United States through- 
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out the State. It was probably, in part at least, to prevent any 
such construction of the compact that the Congress, in its act as- 
senting to the same, added another section to said act of ratifica- 
tion, providing that nothing therein contained should be construed 
to impair or in any manner affect any right of jurisdiction of the 
United States in and over the islands or waters which formed the 
subjeet of the agreement. 

The principles which are to govern in the decision of this case 
are very clearly indicated by the Supreme Court in Hall v. The 
Devoe Manufacturing Co.,(108 U. 8. 401.) It arose upon an appli- 
cation for a writ of prohibition to this court, restraining it from 
exercising jurisdiction under the following circumstances : 

In the month of April, 1882, a libel in personam was filed in 
this court against The Devoe Manufacturing Company, a New 
York corporation, to recover damages arising from a collision. 
The corporation not being found within the district, a monition 
was issued out of the court in October following, commanding the 
marshal to cite the respondent, if it could be found, and if not, then 
to attach its goods and chattels in the district. 

The officer seized a tug-boat belonging to the corporation, and 
made return that he had attached the vessel as the property of the 
respondent. It appeared in the case that the tug, when seized, 
was afloat in the Kill von Kull, between Staten Island and New 
Jersey, fastened at the end of a dock at Bayonne, about 300 feet 
below low water mark, and about half a mile from the entrance of 
the Kill into the bay of New York. A motion was made here to 
set aside the service of the process, the respondent claiming that 
the boat, when seized, was not within the district of New Jersey, 
but was within the exclusive jurisdiction of the eastern district of 
New York. This court denied the motion, holding that the tug, 
when taken by the marshal, being fastened to a dock on the New 
Jersey shore, was within the New Jersey district, although far 
below the low water line of the river. See Hall v. The Devoe 
Manufacturing Company, 14 Fed. Rep. 183. 

The application was then made to the Supreme Court to issue a 
writ of prohibition to this court, restraining it from exercising the 
jurisdiction thus claimed. The court was unanimous in refusing 
the writ. Mr. Justice Blatchford filed an able opinion, carefully 
reviewing the former grounds of controversy between the States of 
New Jersey and New York; and amongst other things stated that 
** We are all of the opinion that when the act of Congress of 1789 
declared that the New Jersey district should consist of the State of 
New Jersey, it intended that any territory, land or water, which 
should at any time with the express assent of Congress form part 
of the state, should form part of the district of New Jersey.”’ 
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It was thus announced, for the first time, by the highest official 
authority, that the limits of the jurisdiction of the federal courts in 
the several states varied from time to time, as the boundaries were 
changed with the assent of the Congress of the United States, 

It appearing that the brig was seized on waters west of the 
middle of the Hudson river, she was lying within the territorial 
limits of the State of New Jersey, and hence within the admiralty 
jurisdiction of this court. 

The motion to dismiss must therefore be refused. 





N. J. COURT OF ERRORS AND APPEALS. 


[Abstracts of Decisions January 18, 1886.] 
HECKSHER v. TROTTER. 


Contract—Set-off—EHquitable Defence. 

Dixon, J.: Held, that under the agreement in question in regard 
to Franklinite ore the respondent was not justified in refusing to 
deliver ore, and that the mode of assaying used by the appellant 
was correct, and the payments made in accordance with it were 
sufficient, and that on June 11, 1882, the appellant became entitled 
to the mine, and that the decree below to the contrary should be 
reversed. 

In the matter of the set-off damages in equity the court below 
was right in refusing to allow a set-off against the money due 
under the contract of the damages arising from the respondent’s 
breach of the contract. 

The circumstance that the damages arose in the very case in 
which the plaintiff asks relief does not of itself form a ground 
of equitable defence, or for bringing together matters that are in 
themselves distinct. 

Insolvency is not an issue in this case. The maxim that he that 
seeks equity must do equity does not help the defendant. This 
only refers to doing equity in that in which he seeks for equitable 
relief. The subject matter of the set-off must be cognate to the 
claim. Justice does not require that the court should settle in one 
dispute all the causes of action between the same parties. Since 
the decree in this cause a new rule has been adopted in the 
Supreme Court, allowing recoupment of damages in an action on a 
sealed instrument. This would have put a different face on the 
matter if it had existed before the suit was brought, for then the 
damages could have been set off at law, but this cannot affect the 
decision in a suit begun before the rule was made. The Vice 
‘Chancellor was right in refusing to consider the question of 
damages. 

Decree reversed. 
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FOX ». CRONAN, SHERIFF. 
Attachment. 

Van SyoxeEL, J.: Delivering the opinion of the court said: ‘‘ An 
attachment was served by the defendant in error. A sheriff and 
the plaintiff in error served a claim on him, asserting that the 
goods attached were hisown. Thesheriff took a bond of indemnity 
and took possession of the goods and delivered them to the auditor 
in attachment by whom they were advertised for sale. The sheriff 
made return that he had seized the cattle as the property of the 
defendant, without referring to the claim of the plaintiff in error 
who was in fact a mortgagee in possession. The question is 
whether a sheriff under a writ of attachment may seize pledged 
goods as the property of the pledgor without paying or offering to 
pay the claim of the pledgor. It was decided in Woodside v. 
Adams that the property of a mortgagor of chattels may be. levied 
on and sold, provided nothing is done to disturb the lien of the 
mortgagee. The doctrine of this case subject to this limitation is 
not controverted, but I cannot allow that the goods mortgaged may 
be seized or removed so as to impair the rights of the mortgagee. 
The sheriff has no right to take the goods from the possession of 
the mortgagee. The sheriff is in no. better position than the mort- 
gagor or his vendor. There are English cases on the right of one 
joint owner to sell and give possession against the other, and the 
doctrine of these cases has been adopted in New Jersey, but Judge 
Carpenter took the precaution to limit it. 

The seizure of the mortgagor’s estate and the actual taking of 
the goods out of the mortgagee’s possession, is inconsistent with 
the protection of the mortgagee. 

The sheriff, however, may make a levy and inventory and adver- 
tise the goods for sale without seizing the goods. The mortgagee 
must give him access to the goods for this purpose and for the 
purpose of showing them to the purchasers. The sheriff may sell 
the right, title and interest of the debtor, just as the debtor himself 
might have sold them, but he cannot take them out of his pos- 
session. 

The sheriff became a trespasser by taking possession of the cattle 
and turning them over to the auditor. The auditor was not liable 
for the sale. He isa mere arm of the court like the judge. The 
sheriff alone is liable. 

Nonsuit reversed. 

The CuieF JusTIcE dissented. He said: 

The sheriff was bound to levy because the defendant in attach. 
ment had an attachable interest. The sheriff did what the law 
required him to do. He was bound to take the goods into his 
possession. He was not responsible for the subsequent conduct of 
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the‘auditor. The sheriff is bound to seize if the goods are attach- 
able, and it.is a well settled doctrine in this state that the mort+ 
gagor has an attachable interest. We must hold that he can seize 
unless we hold that the mortgagor has not an attachable interest— 
unless we hold that this interest cannot be effectually attached. 

, The property may be taken out of the mortgagee’s possession 
when it is necessary to enforce other rights in the property. An . 
instance is the appointment of a receiver in equity. 

If there were any doubt on legal principles, that doubt is dis- 
solved by the words of the act: ‘‘The said goods shall be and 
remain in the custody of the sheriff.’’ 

_ The sheriff could not say in his return that the defendant was 
the mortgagor and that he seized only his right, title and interest. 
He followed the formula provided by the act. The sheriff ought 
not to have given up the goods to the auditor until the order of 
sale, but the auditor remained his special bailee. 

, Does the responsibility of the sheriff remain after the order for 
sale? The goods are then within the charge of the court, and the 
sheriff is no longer liable. The mortgagor is not without remedy. 

He is entitled to possession immediately after the sale and could 
take possession or bring replevin, and better still apply to the 
cuurt for an order. 


The plaintiff by falsely claiming to be the absolute owner of the 
chattels, put the sheriff in the wrong position and is estopped from 
saying now that he is mortgagee. The sheriff knew that he was 
not the owner, and was not bound to enquire whether he was mort- 
gagee. I do not think the sheriff is liable. 





DODD wv. UNA. 
Contempt— Jurisdiction. 

Appeal from order of the Court of Chancellor adjudging the 
appellant in contempt for disobedience to an order of the court, 
relating to the management of the Newark Savings Institution. 

MaGIrE, J., delivered the opinion of the court. 

. He referred to the charter of the Newark Savings Institution, 
and said that it was governed by a board of managers whose duties 
were defined by the charter and the statutes concerning savings 
banks, and that there were by-laws regulating deposits. Thata 
petition was filed by the managers in 1877 setting forth the number 
and amount of the deposits, the nature of the investments, and the 
fact that the securities had depreciated, and alleging that there 
was danger of the withdrawal of deposits and of conséquent danger 
to other depositors ; that the managers regarded the institution as 
an incorporated agency for securing and saving money for the 
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people and themselves as trustees for the purpose, und that they 
looked to the Court of Chancery, as the guardian of trusts, for 
direction and protection, and they prayed that an order might 
be made enjoining the depositors from withdrawing their deposits, 
and directing the managers as to thé time and manner of making 
payments and as to the investment and disposition of the funds to 
the end that the trust might be administered to the best advantage 
of all the depositors. 

The petition was sworn to by the appellant and a consent to it 
was signed by the managers. 

An order was made enjoining the institution from paying the 
depositors, and providing that future deposits should be made as 
special deposits and kept separate from the others. 

A petition was afterwards filed by Una setting forth the amount 
of the new deposits and alleging mismanagement by the managers, 
and the disobedience by the appellant of the order of the court in 
regard to investments and the loss of the funds. An order was 
made directing the appearance of the appellant to submit to the 
judgment of the court for his contempt of the court in disobeying 
its orders. 

It is to be observed that the original petition did not seek relief 
on the ground of insolvency or for the purpose of winding up, nor 
for the distribution of the assets, but for the preservation of the 
institution. It may be admitted that the Legislature may provide 
for the winding up of an insolvent savings institution or even for 
continuing it in operation under the direction of the Court of 
Chancery. Such an act was passed in 1878, but this petition was 
filed before that act. The question is whether this can be done by 
the inherent power of the Court of Chancery. There were no 
parties to the petition, and the order was made ez parte. 

The first question is whether the jurisdiction of the court to make 
this first order can be raised in proceedings for contempt. This 
order is unappealed from and can now be only impeached col- 
laterally. Counsel admit that if there was no jurisdiction so that 
the order was coram non judice it may be considered collaterally. 
The jurisdiction, therefore, may be considered, and this must not 
be examined lightly, because it has been twice declared to exist 
and has been relied upon by thousands of depositors. The ques- 
tion of the relation of the depositors to the corporation is involved. 
If they are merely creditors there is no trust and no jurisdiction of 
the Court of Chancery. This question is too important to be 
decided collaterally. The views of the court have not yet been 
clearly expressed. I will, therefore, assume that they were not 
merely creditors, but that there was a relation of trust. Wasita 
charity or benevolent use ? 
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It was not in any true sense. The trust, if it was such, was to be 
administered on definite terms. The petition did not allege that 
the trust was being abused, the request was not that the trust 
should be carried out, but that the trustees should be protected 
from acting. If it was a trust, the parties in interest ought to 
have been made parties. The Legislature may doubtless make 
provision for such summary proceedings, but the fact that the act 
of 1878 was passed for that purpose shows that there was no author- 
ity before. All this relates to the old deposits. The order in 
question relates to the future deposits. There were no persons 
who could have been made parties in respect of these. There was 
no trust and no property to be the subject of theorder. The order 
relieved the managers from the duties imposed upon them by the 
statutes and by the by-laws. It allowed investments to be made 
without reference to the statutes. It substituted the will of the 
Chancellor for the will of the Legislature and was in effect an 
amendment of the statute. The court had no such power and 
could not make the order. The order was void. 

The appellant, however, applied for the order, and it is suggested 
that he is estopped from denying the validity of it, but the appel- 
lant comes and makes the claim and we must consider it. We are 
not called upon to decide a question of honor. The court having 
no jurisdiction, consent cannot give it. The order being void the 
appellant is not punishable for disobeying it. 

To avoid misapprehension, I will say that I do not decide 
whether, if the court had acted on its own motion to punish for 
violation of its order, the second order would have been appeal- 
able, nor what would have been the position of the managers if 
they had availed themselves of the act of 1878. 

Decision should be reversed. 

Depus, J., concurring, said: Contempts are of two kinds— 
proceedings taken by the court itself, and proceedings by suitors. 
In the proceedings of the first class the decree is conclusive, and 
there is no appeal. In proceedings of the second class the pro- 
ceedings are appealable and the validity of the order is to be 
inquired into—and the judge cited cases and discussed the subject 
in detail. In this case it nowhere appears that the court is the 
actor. It is throughout a case infer partes. The Vice Chancellor 
himself states this, and regards the validity of the orders as sub- 
ject to discussion. In this I agree with him. As to the validity 
of the order I agree with Judge Magie. In the absence of legis- 
lative authority there is no power in the Court of Chancery to 
change the nature of the trust. f 

Bras.eEy, Chief Justice, said: I agree wich Judge Magie in 
every thing he says, but I wish to say that I do not think thata 
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person.can be dealt with by the court either on its own motion or 
otherwise,.if the court acted without jurisdiction in making the 
order. . ; 

: Drxon, J,, dissenting, said: I think the original order was.to 
be regarded as a judicial act and not.as an act of an individual, and 
was entitled to obedience. The action taken by the depositors 
was not for relief but merely for punishment ; they acted as amici 
curiae. The order of the Vice Chancellor was merely to appear 
and submit to punishment. It was only preliminary. I vote to 
dismiss the appeal. 

Order reversed, 8—1. 





; JONAS v. HUNT. 
Bill for Dower. 
Question whether it should be free of taxes and assessments. 
Decree reversed. 





STANFORD v. LYON, 


The court announced that they had prepared an opinion, but 
would withhold it until the next term, advising the parties to settle. 





MARTIN v. LAMB. 
REED, J.: Specific performance of an agreement to sell land. 
Plea of the statute of limitations will not be enjoined in the absence 
of proof of laches on the part of the defendant. 





SMITH v. SMITH. 
Divorce— Extreme Cruelty. 


ScuppEr, J. A false charge against the wife of incest with her 
‘son. This charge being repeated and persisted in, and accompanied 
by some violence, may constitute extreme cruelty such as to justify 
adivorce. Defence of insane delusion considered in this connection 
and overruled in this case. Decree reversed. 





D. L. & W. R. R. CO. ». WALSH, 
Action for Damages. 


The plaintiff having bought a ticket to Orange, was compelled 
by threats of force to get out of the train between Roseville and 
Orange. The conductor insisted that the ticket was only for Rose 
ville and not for Orange. The court held that the rule as to dam- 
ages was the same as in Allen v. Camden and Phila. Ferry Co., 17 
Vroom 198, viz.: that the plaintiff was entitled to a reasonable 
compensation for the indignity and consequent injury to his 
feelings. 
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_ The decision of the court below was affirmed in the following 
cases : 

Booraem v. North Hudson Railway Co., State, Muirhead v. 
» Mark v. State, (opinion read,) Palmeteer v. Tilton, 
Arnold v. Robins, City of Camden v. Newell, O. & N. H. C. R. R, 
Co. v. Ward; (dissenting opinion by PATERSON, J.:) N. Y. L. EB 
& W. R. R. Co. v. United R. R. & C. Co. 
_ The decree was reversed in Hoffman v. Chamberlain, 





PROPOSED CHANGES IN OUR JUDICIAL SYSTEM. 


The question of a change in our judicial system is one that has 
engaged the attention of the bar for several years. It is conceded 
by all that the constitution of our present Court of Appeals is 
defective, and in this direction at least a change would have before 
this been made, had the profession been able to agree upon a sub- 
stitute for it. Nor has the appellate court alone engaged attention. 
Numerous have been the criticisms upon a system of administer- 
ing civil, as distinguished from criminal justice by two different 
kinds of tribunals, viz., courts of law and courts of equity, whose 
modes of procedure are different, who at times dispense justice on 
opposite principles, whose jurisdictional limits are uncertain and 
occasionally conflicting, and one of which is not unfrequently occu- 
pied in enjoining the other from the perpetration of legalized 
injustice. The system is, however, the growth of centuries, and is 
not to be lightly changed. It hasin practice, until within a recent 
period, worked reasonably well. Its defects are palpable and not 
necessarily bound up with the system itself. Wisdom would, 
therefore, counsel the removal of defects rather than the creation 
of a new system, radically different. WVihil insimul inventum est 
et perfectum is as true in law as in art and science. It will be 
attempted in the present article to show how what is excellent 
may be retained, how what is indefensible and incongruous may 
be lopped off. 

’ The serious defects in the present constitution of our courts may 
be briefly summed up as follows : 

1st. The uncertainty often prevailing as to the jurisdictional 
limits of the respective courts. 

2d. The frequent inability of the particular court, either of law 
or of equity, to do complete justice in the case in hand. 

8d. The palpable absurdity of having two different systems of 
pleading and practice in civil cases not in themselves dissimilar. 

As to the first of these no comment is necessary. As to the 
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second, how indefensible is the system which prescribes that if the 
defendant in a suit at law have a complete defense, which happens, 
however, to be equitable, he cannot avail himself of it in that suit, 
but must resort to another tribunal for protection. Equally inde- 
fensible is it that if a suit be brought in equity and a legal question 
arise, ¢. g. a question of title, the suitor may be compelled to try 
his right in a law court. 

The third of the above mentioned defects seems still more un- 
supported by reason. If I have a mortgage to foreclose my remedy 
is by bill in equity; if I have a mechanics’ lien to enforce I must 
proceed by summons and declaration—illustrations of this char- 
acter might be multiplied indefinitely. The result is that the 
practitioner is obliged with great efforts to master two distinct 
systems of procedure in civil cases, when the experience of other 
states and countries no less than common sense tells us that one 
would answer every purpose of civil jurisprudence. 

These defects are common to all our Superior Courts. The other 
defects are peculiar to the Court of Appeals. Its unwieldy propor- 
tions, the presence of judges unskilled in the law, and the unavoid- 
able shortness of its sessions, have been so often discussed and 
condemned that further reference to them is unnecessary. 

Our jurisprudence is made up of law and equity. Tv abolish 
these two branches of legal science would be as undesirable as it 
would be practically impossible. As our courts are no more than 
the product of our jurisprudence, it would seem wise to so far 
change their constitution as to remove their imperfections and then 
stop. The only change necessary would be to make our law and 
equity judges members of a single court, which might be appro- 
priately styled the ‘‘Supreme Court,’’ and which would be com- 
posed of two divisions, a common law division and an equity divi- 
sion; care being taken to provide that when cognizance was once 
taken of a cause by either division it should be retained to the end 
for all purposes. 

The advantages of such a tribunal would be manifest. It would 
be in strict accord with our traditions, our prejudices and our cun- 
servatism. The change, so far as the bench itself was concerned, 
would be almost imperceptible. The members of the present 
Supreme Court would continue to be the expounders of the com- 
mon law, and this division might still divide itself into branches for 
convenient dispatch of business. The other division would be 
composed of the Chancellor and Vice Chancellors, whose functions 
would be the same as those now exercised. But there would be a 
uniform system of pleading and practice, which would doubtless 
be modeled after our present system of equitable procedure. 
Within the limits thus defined what can be more reasonable than 
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to allow particular judges to devote themselves specially to par- 
ticular branches of the law, and so become more expert in them 
and better able to dispatch the business before them with celerity 
and satisfaction. So vast is the range of law and of equity that he 
is indeed fortunate who can with truth affirm that he has mastered 
either. 

The subject of the composition of the Court of Appeals is one 
about which there exists considerable contrariety of views. New 
Jersey, with its limited territory and population, can hardly hope 
to obtain an unlimited supply of legal talent of the first order for 
its courts. If the Court of Appeals be entirely independent of the 
Supreme Court, it might be difficult to obtain for the latter a uni- 
formly high order of ability, not only because of the number of 
judges required, but because of the subordinate position those 
judges would occupy. It is more than doubtful, too, whether the 
time of the appellate court would be fully occupied. Besides, the 
trial courts, where judicial ability of a high order is perhaps the 
most usefully employed, would lose their ablest judges. 

These considerations joined to one already mentioned, viz., the 
undesirability of departing from the old paths further ‘than is 
necessary, point to an appellate tribunal constituted out of the 
divisional courts. Into these latter all must enter who would 
aspire to a place on the former. Such a court might be composed 
of the Chancellor as the head of the equity division, the Chief 
Justice as the head of the law, if two other judges are taken from 
the equity, the other from the common law side of the divisional 
court. Four judges would seem to be a better number than five. 
That number would be able to do all the work of an appellate 
court for a long time to come, and three judges would be required 
to reverse. To give the court ample time to discharge their duties, 
it might be prescribed that they should not be required to sit in 
banc in the Supreme Court. 

The selection of the two judges might be given to the Chancellor 
and Chief Justice, conjointly. What is theoretically desirable is 
that the best men should be selected, and certainly none are so 
competent to form an accurate judgment of legal abilities or fitness 
as the high officers named. It is hardly conceivable that two such 
eminent persons would unite to promote an unworthy favorite. 
If they differed irreconcilably the Governor might be called in to 
decide between them. In the scheme proposed by Mr. Wayne 
Parker, he takes the judges oldest in commission. This plan 
insures judicial experience in the members selected, but it leaves 
the more important question of ability and special fitness to chance. 
In order to insure the independence of the appointees it would of 
course be provided that they should hold for the residue of the 
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term for which they were appointed by the Governor to the 
Supreme Court. 

The following is a crude sketch of such an amendment to the 
constitution as would carry into effect the foregoing plan: 

Amend Sec. 1, Art. VI by striking out of Sec. 1 the words ‘‘a 
Court of Chancery, a Prerogative Court.”’ | 

Amend Sec. 2 so that it shall read as follows: 

1. The Court of Errors and Appeals shall consist of the chancel- 
lor, the chief justice and two other judges of the Supreme Court, 
one taken from the common law division of said court and one from 
the equity division. These two shall be appointed to said court by 
the chief justice and the chancellor, and in case of disagreement 
the Governor shall be called in and a majority shall make the selec- 
tion. The judges so appointed shall hold office as judges of said 
Court of Errors and Appeals for the residue of the term for which 
they were appointed to the Supreme Court. / 

2. The Secretary of State shall be the clerk of this court. 

3. When an appeal from any order, judgment or decree shall be 
heard, no member of the court, who has given a judicial opinion in 
the cause or matter in favor of or against the error complained of, 
shall sit as a member or have any voice in the hearing or for its 
affirmance or reversal. 

Strike out Sec. 4. 

Amend Sec. 5 as follows: The Supreme Court shall consist of a 
chancellor, chief justice and not less than ten associate justices. 
The number of associate justices may be increased by law, and the 
present members of the Supreme Court and of the Court of Chan- 
cery including the Vice Chancellors shall be members of said 
court for the residue of the term for which they were appointed. 
The court shall be composed of two divisions, an equity and a com- 
mon law division—with as many justices appointed to each as may 
be necessary ; any judge may with his consent be transferred from 
one division to the other, and any judge may sit for any other 
without regard to the division in which he may be. Each division 
may sit in such branches or otherwise as may be conducive to the 
despatch of business, and the members of said court who are 
members of the Court of Appeals shall not be required to sit in 
banc in the Supreme Court. The Supreme Court shall be vested 
with the jurisdiction now vested in the Supreme Court, the Court 
of Chancery, and the Prerogative Court, and shall prescribe rules to 
insure a uniform system of pleading in all cases not criminal, and 
whenever legal and equitable rules or principles of law conflict it 
shall be governed by the latter. 

The equity division of said court shall take cognizance of cases 
and matters heretofore cognizable by the Court of Chancery and 
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the Prerogative Court and the common law division “of all other 
cases and matters, but equitable defences may be made in the 
common law division of said court and no case shall, after the 
trial or final hearing may have been commenced without objection, 
be reversed on appeal, simply for the reason that it was not tried 
or heard in the proper division. . 
Amend sub-division 2 of Sec. V. by inserting after the words 
Supreme Court in line 2 the words ‘‘ appuinted to the common law 
division thereof,’’ and adding to the end of the section, ‘* Equitable 
defense shall be permitted in said court.’’ F. W. 8. 


MISCELLANY. 


WILLIAM BRADFORD AND THE as well as the matter of law.” On hearing 


LAW OF LIBEL. 


Mr. McMaster in an article in the Mew 
Princeton Review, called, ‘‘A Free Press in 
the Middle Colonies,” says, that on the trial 
of William Bradford in Philadelphia in 1692, 
for publishing a seditious libel, was asserted 
for the first time in an English-speaking 
country, the great principle of the law of 
libel, that the jury are judges of the law, as 
well as the fact, which was long afterward 
established by the Libel Bill of Fox: 

** When the names of the jurors had been 
called over, Bradford, who conducted his 
own case, challenged two. He was about to 
be tried for publishing a ‘malicious and 
seditious paper.” The two jurors had been 
bound to declare their belief that the paper 
was seditious, and were therefore, Bradford 
held, unfit to be on the jury. What they 
thought about the character of the paper 
was, the prosecuting attorney said, of no 
moment. ‘‘ Hast thou,” said he, ‘‘at any 
time heard them say that thou printed the 
paper? For that is only what they are to 
find.” ‘' That is not only what they are to 
find,” was Bradford's answer; ‘‘ they are to 
find also whether this be a seditious paper or 
not, and whether it does tend to the weaken- 
ing of the hands of the magistrates.” ‘* No,” 
said Lloyd, “that is a matter of law which 
the jury is not to meddle with, but find 
whether William Bradford hath printed it or 
not.”  ‘* This,’’ exclaimed Bradford,” is 
wrong. They are to try the matter of fact 


this the people and the jury were greatly 
excited The judges ruled against the 
prisoner, but the jury, although they were 
out more than two days, failed to agree. 





EQUITABLE LIABILITY AS CON- 
SIDERATION. 


In the case of Rusling v. Rusling’s Exr’s, 
18 Vr. 1, the court Ae/d, that an equitable 
obligation to pay money was not a good 
ground for an action at law; but on a de- 
murrer toa declaration alleging promise in 
consideration of such an obligation they 
held, that an action might be brought upon 
the promise, and that the equitable obliga- 
tion was sufficient consideration for their 
promise. In speaking of this case in the 
December number of the LAW JOURNAL we 
said we thought that this was a perversion of 
the doctrine of consideration, and that a part 
liability was not in any true sense the con- 
sideration for an express promise, and that 
if the liability was not of itself a ground of 
action it would not support a promise. The 
liability and not the promise is the ground 
of action and the promise is only alleged as 
a matter of form of pleading. And now it 
appears in this very case that the promise, 
which was made the basis of the decision 
and was held to create the liability, was in 
deed only a form of pleading and did not in 
fact exist and the suit has been abandoned 
on the declaration of the court that the equit- 
able obligation was itself no cause of action, 





LEGISLATIVE NOTES. 


A bill has passed both Houses, extending 
the jurisdiction of the Newark District 
Courts throughout the county. This only 
gives these courts the same jurisdiction as 
the other district courts possess. 

The bills providing for more rooms for the 
chancery chambers in Newark has been 
passed. A bill has been introduced provid- 
ing for commissioners in each county to 
select jurors. Similar bills have been intro- 
duced every year for some time past, but the 
sheriffs cling tenaciously to their privilege, 
and they have influence in the Legislature. 
It does not matter much who chooses the 
jurors, but they ought to be chosen without 
possibility of reference to the cases to be 
tried or the indictment to be found, and a 
very simple plan to avoid this is, that which 
has been in use for several years in the Fed- 
eral Courts, The United States statute 
merely provides that three hundred names 
shall be selected by the clerk and a commis- 
sioner appointed by the judge from the oppo- 
site party to that of the clerk. These names 
are to be put in a box, and from these the 
panel of each term is drawn, and then forty- 
eight new names are put in the box, The 
grand juries are drawn in the same way. A 
bill proposing this plan was defeated last 
year. 





BOOK NOTICES. 


FoRMS IN CONVEYANCING, comprising pre- 
cedents for ordinary use and clauses adapt- 
ed to special and unusual cases, with prac- 
tical notes by Leonard A. Jones. Boston 
and New York: Houghton, Mifflin & Co., 
1886. 


Mr. Jones’ studies in the law of mort- 
gages and his researches made in the prepa- 
ration of his various treatises have given him 
special qualifications and facilities for com- 
piling « book of forms inconveyancing. This 
collection of precedents is full and various. 


MISCELLANY. 
a F 


It comprises contracts and assignments and 
guaranties as well as deeds, mortgages and 
leases and many other papers. They are 
adapted to modern usage and to the laws of 
the various states, especially in the matter 
of the execution and acknowledgment. 

Little space is devoted to notes and refer- 

ences, but there are as many as are really 

needed. The book is well printed after the 
usual manner of the Riverside Press. 

PRINCIPLES OF THE LAW OF REAL PRop- 
ERTY, intended as a First Book for the 
use of Students in conveyancing, by Joshua 
Williams, Esq. SIXTH AMERICAN EpDt- 
TION, with notes and references, by Wil- 
liam Henry Rawle and James T. Mitchell, 
and additional notes and references by £. 
Coppee Mitchell. Philadelphia: T. & J. 
W. Johnson & Co., 1886. 

This is a great improvement on the fifth 
edition, for that was taken from the twelfth 
English edition, and this from the first. 
The English editions were becoming more 
and more encumbered with recent legisla- 
tion, and codification in England and the 
book had almost lost its character as a first 
book. First English editions are almost 
always the best basis for American notes, and 
it is especially true of this book. The best 
of the later English notes are preserved and 
the American notes are increased and re- 
vised. 

Car Trust SECURITIES. A paper read at 
the Eighth annual meeting of the Ameri- 
can Bar Association at Saratoga Springs, 
N. Y., August 20, 1885, by Francis Rawle. 


Reprinted from the Transactions of the 
Association, Phila. Thos. S. Dando & 
Co., 1885. 

This is a very careful, learned discussion of 
an interesting topic, which is not very well 
understood. It is useful not only with ref- 
erence to car trust securities, but on all the 
various devices for retaining the property in 
goods after delivery and until they are fully 
paid for. We will speak of it more fully 
hereafter. 





